
IN THE COURT OF THE SESSIONS JUDGE, SONITPUR 

AT TEZPUR 
 

 

PRESENT : Sri A. Borthakur 
   Sessions Judge, Sonitpur  

Tezpur 

 

 

JUDGMENT IN SESSIONS CASE NO. 78 OF 2011 
Under Sections 366/376(1)/34 f the Indian Penal Code 

(Arising out of G. R. Case No. 1324 of 2008) 

 

State of Assam 

 

–Versus– 

 

1.  Md. Apurba Hussain @ Maina 

Son of Md. Esar Ali 

Resident of Komarigaon 

Police Station –Rangapara 

District – Sonitpur, Assam 

 

2.  Khairaul Hussain @ Niku ( since dead ) 

Son of Md. Esar Ali 

Resident of Komarigaon 

Police Station –Rangapara 

District – Sonitpur, Assam 

 

3.  Md. Esar Ali 

Son of Late Sonar Ali 

Resident of Komarigaon 

Police Station –Rangapara 

District – Sonitpur, Assam 

 

4.  Sri Prafulla Mahanta 

Son of Sri Gobin @ Dilip Mahanta 

Resident of Jakhalabandha, Miri Bhatti 

Police Station –Nagaon 

District – Nagaon, Assam 

 

 

[Committed by Sri S. K. Dhar, Chief Judicial Magistrate, Sonipur,  Tezpur ] 

 

 

A  P  P  E  A  R  A  N  C  E 

 

For the State    :    Mr. H.P. Sedai 

              Public Prosecutor 

Sonitpur District 

 

For the Accused persons  : Mr. P.S. Sethi 

Advocate 
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Date of framing of charge  :  19-08–2011 & 07-07-2014 

 

 

Date of prosecution evidence  :  28– 01–2013,     02– 05–2013  

03– 09–2013  & 12– 02–2014     

      

 

Date of Argument  : 27– 06–2014   

 

Date of Judgment  : 07– 07–2014 

      

J  U  D  G  M  E  N  T 

 

   The victim girl, aged about 19 years, was allegedly abducted by the 

accused persons with intent to compel her to marry one of them. The evidence 

shows that admittedly the victim girl consented to the entire episode including 

her marriage, under the Special Marriage Act.  

 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows :  

 

  An ejahar was lodged, on 04-08-2008, before the in-charge of 

Kacharigaon OP, under Tezpur PS, alleging that on 03-08-2008, at about 7 p.m., at 

Major Deka Chuburi Gaon, the accused Md. Apurba Hussain forcibly picked up 

and took away the informant’s daughter, on a motorcycle and remained 

untraced. It was further alleged that the accused Md. Apurba Hussain threatened 

the informant and her said abducted daughter, over phone, for quite some days 

and on 02-08-2008, he threatened to kill them both.  

 

INVESTIGATION :  

 

3.   Based on the above ejahar, Kacharigaon OP, GD Entry No. 69, dated 

04-08-2008, was made and on being forwarded registered as Tezpur PS case No. 

638/08 u/s 366/506 of the IPC, vide GDE No. 273, dated 05-08-2008. The Inspector 

Officer-in-charge, Tezpur PS, Inspector Pramod Chandra Sarma endorsed the 

case to SI Ajay Das Gupta, in-charge of Kacharigaon OP for investigation.  

 

  In course of investigation, the IO visited the place of occurrence, 

drew up a sketch map thereof, seized some documents, recovered the victim girl 

and sent her for medical examination and to get her statement recorded u/s 164 

of the CrPC, examined witnesses and on completion of investigation, submitted 
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the charge-sheet against the accused persons, u/s 366/506 of the IPC against the 

accused persons.  

 

TRIAL :  

 

4.   Since the charge-sheeted offence u/s 366 of the IPC is exclusively 

triable by the Court of Session, the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur, by his order, dated 06-04-2011, passed, in GR Case No.1324/08, committed 

the case, after complying with necessary formalities required u/s 209 of the CrPC, 

to this Court of Session for trial. 

 

5.  Upon consideration of the prima-facie evidence, so far collected 

during investigation and hearing the learned counsel of both the sides, my 

learned predecessor framed charges u/s 366/376 (1) of the IPC against the 

accused persons, vide order, dated 19-08-2011. The charges were read over and 

explained to the accused persons, to which they pleaded not guilty and claimed to 

be tried. During pendency of trial of the case, the accused Khairul Hussain 

expired, on 29-01-2014, in a vehicular accident and accordingly, the case against 

him abated, vide order, dated 23-06-2014. Thereafter, upon perusal of the 

evidence on record and hearing the learned counsel of both sides, the charges 

were altered to Sections 366/376(1)/34 of the IPC, vide order, dated 07-07-2014. 

The amended charges were read over and explained to the accused persons, to 

which they pleaded not guilty and declined to further cross-examine the 

prosecution witnesses. The prosecution side has also declined to further examine 

the witnesses, in view of alteration of the charges, aforementioned.  

 

6.  In order to prove the charges, the prosecution has examined 6 (six) 

witnesses, including the victim girl, while the defence cross-examined 4 (four) of 

them   

 

7.  On closing the evidence of the prosecution side, the statements of 

the accused Md. Apurba Hussain @ Maina was recorded u/s 313 of the CrPC, vide 

order, dated 27-06-2014. The accused pleaded innocent and declined to examine 

any witness in defence. The statements of the remaining two accused persons 

were not recorded for want of incriminating evidence against them, vide order, 

dated 27-06-2014. 

 

8.  I have heard the argument advanced by Mr. H. P. Sedai, learned 

Public Prosecutor and Mr. P.S. Sethi, learned defence counsel. I have gone through 

the entire evidence, proffered by the prosecution and the statement of the 

accused, recorded u/s 313 of the CrPC.   
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POINTS FOR DETERMINATION :  

 

9.   The points for determination are :  

 

1. Whether the accused persons, on or about 03-08-2008, at 

about 7 p.m., at Major Deka Chuburi Gaon, under Tezpur PS, 

in furtherance of common intention, abducted the victim 

girl, the daughter of the informant with intent to compel 

her to marry the accused Md. Apurba Hussain ? 

2. Whether the accused persons, on or about the same day, 

place and time, in furtherance of common intention, 

committed rape on the victim girl ?   

 

THE DECISION AND THE REASONS THEREFOR   

   

10.  In order to bring home the offence u/s 366 of the IPC, the 

prosecution must establish (i) that the accused induced the victim woman to go 

from any place ; (2) that such inducement was by deceitful means ; (3) that such 

kidnapping or abduction took place with intent that the victim woman may be 

induced or compelled to marry any person against her will or may be seduced to 

illicit intercourse ; (4) that the accused knew it to be likely that the victim woman 

may be induced or compelled to marry any person against her will or may be 

seduced to illicit intercourse as a result of such kidnapping or abduction. So 

where the evidence reveals that the victim has gone from one place to another 

voluntarily no offence u/s 366 of the IPC is made out.   

 

11.  On the other hand, Section 375 of the IPC defines the offence of 

‘Rape’ and Section 376 of the IPC prescribes the punishment for the offence. In 

order to bring home the offence of ‘rape’, the prosecution must prove, (i) that 

sexual intercourse by a man with a woman, (ii) that sexual intercourse was under 

the circumstances falling in any of the seven clauses of Section 375 of the IPC. 

Thus, the basic ingredients of the offence of rape u/s 375 of the IPC are, (a) that 

the accused committed sexual intercourse with a woman ; (b) that he did so 

against her will or without her consent ; (c) if there was consent it was obtained 

by putting her or any person in whom she is interested in fear of death or of hurt 

; (d) that when consent was taken under the deceitful belief that accused was her 

husband ; (e) if consent was taken when the victim was incapable of 

understanding its nature and consequences due to unsoundness of her mind or 

intoxication or administration of any stupefying drug or substances by the 

accused, either personally or through some agent ; (f) when consent was given by 
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the victim under 18 years of age ; (g) when the victim is unable to communicate 

consent and (h) that when the accused had sexual intercourse with his wife under 

15 years of age. It has been further provided that a woman who does not 

physically resist to the act of penetration shall not by the reason only of that fact 

be regarded as consenting to the sexual activity. Further, Section 34 of the 

IPC is a rule of liability for an offence, committed by two or more persons.  

 

12.  Now, in the context of the above requirements of the facts to be 

proved, let us look at the evidence, on record.  

 

EVIDENCE  

 

13.  PW-1 is the mother of the victim girl (PW-2). Her evidence is that  

she  does not know the accused persons. The occurrence took place in the year, 

2008. In the evening of the day of occurrence, when the power supply went off, 

her daughter was found missing from house. They tried to locate her, but could 

not be located. As such, she went to Kacharigaon Police Out Post and lodged an 

FIR before the in-charge. In the midnight, she received a phone call from the GMC 

Police Out Post. The in-charge of the Police Out Post, aforementioned, informed 

her that her daughter was detained and asked her to take her in her custody. 

Thereafter, her daughter rang up her and informed that Apurba Hussain took her 

to Guwahati on a trip without informing her and that they were returning to 

Tezpur. On their back home, police picked up them from the bus stand to the 

GMC Police Out Post. Since she took her daughter into her custody from police, 

she has been residing with her. Her daughter did not state anything against the 

other accused persons. Her daughter informed her, over phone, in the relevant 

night that she, on her own accord, accompanied the accused. At the time of the 

occurrence, she was studying in degree Part I. She completed B. Com Part I and 

then proceeded to Kolkata for Air Hostage training. At that time, she was aged 

about 19 years. The statement of her daughter was recorded by a Judicial 

Magistrate at Tezpur and she was subjected to medical examination. She has 

recognised Ext. 1, the FIR, where Ext. 1(1) is her signature. In cross-examination, 

she has stated that the case was the result of misunderstanding and that she has 

no grievance against the accused persons.  

 

14.  PW-2 is the victim girl. Her evidence is that she knows the accused 

persons. The occurrence took place on a day, in the year 2008 at Tezpur Town. 

She telephoned Apurba Hussain requesting him to accompany her to Guwahati 

for a visit. On her request, instead of Apurba, one Prafulla appeared on his behalf, 

to accompany her to Guwahati. She travelled to Guwahati in an Indigo Car to 

Guwahati accompanied by Apurba. During their return journey, police 
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apprehended them near GMCH. Thereafter, police took her to the GMCH Police 

Out Post. Police informed her mother (PW-1) asking her to take her back. 

Accordingly, her mother went there and took her into her custody from the 

police. Since then, she has been residing with her mother. The accused never 

applied force on her to accompany him to Guwahati. She has no grievance against 

the accused. 

 

  Her marriage with the accused Apurba Hussain was shown 

solemnized at Kokrajhar, though executed in Guwahati. The marriage was 

solemnized on obtaining her consent. Their marriage was not consummated at 

all. After execution of the marriage, they realised their mistakes and the same 

has already been corrected themselves. The case was the result of a 

misunderstanding. Without knowing the real fact, her mother lodged an ejahar at 

the police station and after her returning home, she narrated the entire incident 

to her parents. In cross-examination, she has admitted that she had love affairs 

with the accused Apurba Hussain for about 3 /4 years. She has further admitted 

that she stated before the Magistrate and the police that at the relevant time of 

the occurrence, she was aged about 19 years. Apurba never applied force on her 

to enter into the marital tie with him.  

 

15.  PW-3 Monija Begum. Her evidence is that the accused Apurba is 

her son. Other accused persons are known to her. The victim (PW-2) is known to 

her as she was on visiting terms with their family. She does not know when the 

alleged occurrence took place. So far she heard, some occurrence took place in 

regard to the victim girl. Later on, she heard that the incident has been 

compromised between the parties, outside the Court. She has not seen the 

occurrence with her own eyes.  

 

16.  PW-4 Pradip Sarkar. According to him, he knows the accused 

persons.   The victim (PW-2) is known to him. The occurrence took place, on a 

day, about five years ago. He has not seen the occurrence with his own eyes. He 

heard that the victim girl had an affair with a boy. He does not know the name of 

the said boy. Later on, he heard that the incident has been compromised between 

them, outside the Court. He does not know anything further about the incident.  

 

17.  PW-5 Dipali Mahanta. Her evidence is that she knows the accused 

persons, namely, Prafulla Mahanta, Apurba Hussain and Md. Khairul Hussain as 

well as the absentee accused, namely, Md. Esar Ali. The occurrence took place in 

the year, 2008, before her marriage.  She knows the accused Apurba Hussain as he 

works with her brother Prafulla Mahanta, and both of them jointly carry out 

contractual works. One day, the accused Apurba took one woman to their house, 



Page 7 of 10 

7  

but as she was alone at home, at that time, she did not allow them to stay at their 

house and thereupon, they returned. She does not know, what happened later on. 

The woman who accompanied the accused was not known to her. In cross-

examination, she has stated that she does not know the woman whom the 

accused had brought to their house. The said woman had a love affairs with the 

accused Apurba. She knows nothing more about the occurrence.  

 

18.  PW-6 SI Ajay Das Gupta, the IO. He has deposed that on 04-08-

2008, he was attached to Kacharigaon OP as its in-charge, under Tezpur PS. On 

that day, he received an ejahar from PW-1 and thereupon, Kacharigaon OP, GD 

Entry No.69, dated 04-08-2008, was made and then forwarded to the Officer-in-

charge of Tezpur PS for registering a case. The Officer-in-charge of Tezpur PS, 

registered Tezpur PS Case No. 638/08, dated 05-08-2008. He has recognised Ext.1, 

the ejahar, where Ext. 1(1) is his signature with note. Ext.1(2) is the signature of 

the then Officer-in-charge of Tezpur PS, Inspector Pramod Ch. Sarma, with his 

note, recognized through correspondence.  

 

  He was entrusted with the responsibility to investigate into the case. 

In course of investigation, he visited the place of occurrence, that is, Major Deka 

Chuburi and drew up a sketch map thereof. He has recognised Ext. 2, the sketch 

map of the place of occurrence, where Ext.2(1) is his signature. He recorded the 

statements of the witnesses. The victim (PW-2) was recovered by the police of 

Bhangagarh PS, Guwahati along with the accused. He took the victim girl and the 

accused to his custody. He sent the victim girl to Tezpur Court to get her 

statement recorded and also sent her to Kanaklata Civil Hospital, Tezpur for 

medical examination. He arrested the accused. On completion of investigation, 

He submitted the charge-sheet against the accused persons. He has recognised, 

Ext. 3, the charge-sheet, where Ext. 3(1) is his signature.  

 

   In cross-examination, he has stated that during investigation, it 

came to light that both the victim and the accused Apurba Hussain were in love 

and both of them eloped on the date of occurrence. Both of them got married 

after elopement. The investigation further revealed that both the victim girl and 

the accused Apurba Hussain attained majority at the time of occurrence.  

 

ANALYSIS OF EVIDENCE : 

 

19.  On perusal of the evidence of PW-2, the victim girl, it appears that at 

the time of the occurrence, she was aged about 19 years, that is, attained majority 

and her marriage with the accused Md. Apurba Hussain @ Maina was solemnised, 

on 04-08-2008, in the office of the Marriage Officer, Kokrajhar, under the Special 
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Marriage Act, 1954, on her consent, vide unexhibited photocopy of Marriage 

Certificate, on record. However, their marriage was not consummated and her 

mother (PW-1) without knowing the real fact, lodged the ejahar at the Police 

Station. According to her, she has no grievance against the accused persons, 

including the accused Md. Apurba Hussain as they never applied any force on her 

to accompany Apurba to Guwahati and to execute her marriage with him. Her 

evidence further shows that she had love affairs with the accused Apurba for 

about 3/4 years. The prosecution has not exhibited the statement of the victim 

(PW-2) recorded u/s 164 CrPC, vide marked ‘X’, dated 07-08-2008. On scrutiny of 

her evidence and statement, recorded u/s 164 CrPC, vide marked ‘X’, it transpires 

that she has contradicted the facts she narrated, on oath, before the learned 

Judicial Magistrate, 1st Class at Tezpur and also the very substratum of the 

prosecution case.  

 

20.  Close to the evidence of PW-2, the alleged victim girl, PW-1, the 

informant and the mother of PW-2, has attributed the entire incident to apparent 

misunderstanding which led to her filing of the ejahar, Ext.1, as the accused Md. 

Apurba Hussain took away her daughter (PW-2), aged about 19 years, to Guwahati 

with her (PW-2) consent, but it was not informed to her (PW-1). She has, 

therefore, expressed no grievance against the accused persons. PW-3 Monija 

Begum, the mother of the accused Md. Apurba Hussain, deposed to have not 

witnessed any occurrence and as heard, later on, some incident was 

compromised between the parties. The evidence of PW-4 Pradip Sarkar is similar 

to PW-3. According to him (PW-4), as heard, the alleged victim girl (PW-2) had 

love affairs with some boy, whose name he does not know and later on, some 

incident was compromised between the parties. PW-5 Dipali Mahanta has simply 

stated to have seen the accused Md. Apurba Hussain accompanying one unknown 

girl to her house, but did not allow them to stay at their house. From the 

evidence of PW-6  SI Ajay Das Gupta, the IO, it appears that he had drawn the 

sketch map of the place of occurrence, Ext.2, and  on completion of investigation, 

submitted the charge-sheet, Ext.3. From cross-examination, it appears that 

during investigation, it came to light that both the victim and the accused Md. 

Apurba Hussain, who attained majority, were in love and both of them eloped on 

the date of occurrence and got married. The evidence of PW-6, the IO, thus 

supported the evidence of the remaining PWs. In view of the nature and quality 

of the evidence proffered by the prosecution side, after hearing of both sides, the 

evidence of the doctor was dispensed with, vide order, dated 12-02-2014.  

 

21.  Now, on careful appreciation of the above evidence, proffered by 

the prosecution, it is clear that the case was the result of an apparent 

misunderstanding of the facts, as the alleged victim girl (PW-2), who attained 
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majority, pursuant to her love affairs with the accused Md. Apurba Hussain, 

voluntarily accompanied him to Guwahati, without informing her mother (PW-1) 

and got their marriage executed, but not consummated later on, ruling out the 

possibility of commission of abduction of her and rape on her, beyond all 

reasonable doubt.  

 

     C O N C L U S I O N  

 

22.  Therefore, this Court is constrained to hold that the prosecution has 

miserably failed to prove the charges levelled against the accused persons, 

beyond all reasonable doubt.   

 

23.   Accordingly, the accused persons, namely, (1) Md. Apurba Hussain, 

(2) Prafulla Mahanta, and (3) Md. Esar Ali are acquitted of the charges u/s 

366/376(1)/34  of the IPC and set at liberty forthwith.  

 

    The judgment and order, as above, pronounced in the open Court, in 

presence of both the sides, on this the 7th day of July, 2014. 

 
 

                ( A. BORTHAKUR )   

                   SESSIONS JUDGE, 

                                        SONITPUR :: TEZPUR 

Typed to my dictation and  

corrected by me, and each  

page bears my signature: 

 

 

(A. BORTHAKUR)   

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

Dictation taken and  

typed by me : 

 

 

(J.K. Muru, Steno ) 

* * * * * * 
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SESSIONS  CASE NO. 78 OF 2011 

 

ANNEXURE 

 

LIST OF PROSECUTION WITNESSES 

PW–1  : the mother of the victim  

PW–2  : the victim  

PW–3  : Monija Begum 

PW–4  : Pradip Sarkar 

PW–5  : Dipali Mahanta  

PW–6  : Ajay Das Gupta, the IO 

 

 

  LIST OF DEFENCE WITNESSES 

 

N  I  L 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

Exhibit –1  :  FIR 

Exhibit –2  :  Sketch Map  

Exhibit –3  :  Charge-Sheet 

     

MATERIAL EXHIBIT 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

 

N  I  L 

 
                         (A. BORTHAKUR)   
                  SESSIONS JUDGE, 
                                   SONITPUR :: TEZPUR 

 

 


